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12-258 

December 12, 2012 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: Finance and Audit Committee 

AC Transit Board of Directors 

FROM: David J. Armijo, General Manager 

SUBJECT: Disadvantaged Business Enterprise (DBE) Semi-Annual Payment Report 

BRIEFING ITEM 

RECOMMENDED ACTION(S): 

Consider receiving the Disadvantaged Business Enterprise Semi-Annual Payment Report for the 
Period of April 1, 2012 through September 30, 2012 

EXECUTIVE SUMMARY: 

DBE participation for the reporting period increased by 32 percent to 7% for all contracts as 
illustrated in this report. Additionally, this report shows the ethnic and gender breakout of DBE 

participation; Prime Contractors' DBE utilization/SLBE breakout, as well as current and future 
efforts to further the objectives of the District's DBE/SLBE Programs. 

BUDGETARY/FISCAL IMPACT: 

There is no budgetary or fiscal impact associated with this report. 

BACKGROUND/RATIONALE: 

This report covers the period from April 1, 2012 through September 30, 2012. During this 

period, staff has worked diligently to improve upon the overall participation of Disadvantage 

Business Enterprises (DBEs). In fact, during this period DBE participation increased by 32% from 

5.3% to 7%. The following table shows total payments to DBEs; total payments to prime 

contractors, and the resulting DBE participation percentage spanning the review period. 

Additionally, the table shows the percentage of DBE payments by ethnicity and gender. 

Semi-Annual DBE Payments and Percentages 

DBE Payments 
Total Primes & 

DBE% Woman* Asian 
African-

Hispanic 
PO Payments American 

$1,723,257 $23,664,492 7% 61% 21% 12% 7% 

*Includes all ethnicities 
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During this review period, the District contracted with a number of prime contractors that attracted 

significant DBE and SLBE participation. Examples ofthose contracts include: 

Prime Contractors (Subcontractors are bulleted) 

Parsons Transportation Group, Inc.- $1,477,870 

• AGS, Inc.- $88,174 

• Community Design & Architecture- $101,481.76 (SLBE only- Not included as a DBE) 

• FMG Architects- $118,232 

• KC Pierce & Associates - $220,171 

l---------~------~-a_:_c_~_:_~~-~:: __ ~-~~-s-~l~i-~=--~-~-~·-~~-~---···------------------------------------------------------------------.. ·-----------------------------------, 
i Cambridge Systematics/Kimley-Horn Associates: $660,044 i 
I I 

! i 
! • FMG Architects $1,168 ! 
~------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------! 
! Jacobs Engineering $5,046 i 

l---------~-----~-l-~-~-~:-~:_u_l~i:~-~-n-=i-:~.:~s--~--~~-~~----------------------------------------------------------------------------------------------------------___1 
Ongoing Efforts and Outreach 

Staff is continuing to build upon District-wide efforts to increase exposure and improve 
community relations, which included the following activities: 

• In October 2012 the District, pursuant to Board Policy 326, hosted a "Doing Business 
with AC Transit Roundtable" that targeted DBE and Small local Business Enterprise 
(SLBE) firms. Approximately 50 firms attended and provided valuable input in an 
exchange of ideas and experiences to advance the objectives of the District's DBE and 
SLBE Programs. 

• Notification to DBE and SLBE firms of bidding opportunities via the District's online 
vendor registration data base, Alameda County's vendor data base, as well as the 
California Unified Certification Program's vendor data base. 

• Future outreach efforts, commencing in the first quarter of 2013 will be hosted at the 
General Office and will focus on contracting opportunities associated with the District's 
BRT Project. This will be a collaborative effort with BRT staff as we strive towards 
creating "mini" BRT projects to foster more DBE/SLBE participation. 
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• Prime Contractor Monitoring & Accountability: The District has issued prime contracts 
with "aspirational" DBE and/or SLBE goals and obtains monthly or quarterly reports 
(depending upon the specific contract terms} to gauge the degrees to which prime 
contractors are achieving their goals. To date, all aspirational goals are being met. 

• The District has also served as a liaison to DBE and SLBE firms pursuant to Board Policy 
326 in intervening and facilitating win-win solutions between prime and subcontractors 
regarding payment and other miscellaneous issues that periodically arise. 

Practicality of a Disparity {Croson} Study 

In the past there has been discussion on how best to meet the Districts DBE goals and to ensure 
conformity to state and federal regulations and contracting requirements. To that end, staff 
has evaluated similar DBE programs in the region and offers the following analysis. 

Background - In the mid 1980s, the City of Richmond, VA had set a mandatory 30 percent 
minority business enterprise {MBE} goal in the awarding of city construction contracts, based 
on its findings that local, state, and national patterns of discrimination had resulted in a lack of 
access for minority-owned businesses. A local, non-minority contractor, J.A. Croson Co, initially 
sued the City of Richmond locally; subsequently the case would be settled in the U.S. Supreme 
Court where it was held that the City's MBE program was unconstitutional under the Equal 
Protection Clause. The Court found that any remedial programs, such as establishing mandatory 
goals, would have to empirically demonstrate discriminatory actions and its disparate impact on 
specific groups prior to its implementation. Since the City of Richmond v. J.A. Croson Co., and 
other similar court cases around the country, public agencies are now required to demonstrate 
statistically, i.e., a "Croson Study", that minority (and women} participation to any significant 
degree on public contracts can only be obtained through remedial actions, and that such 
programs must be narrowly tailored to address the specific groups that are or have been 
disparately impacted. Currently, the FTA's position is that remedial programs, i.e., mandatory 
contract goal setting, are a last resort and that minority and women (DBE} inclusion should be 
obtained through race and gender neutral means. On a local level, BART, Samtrans, and VTA 
have invested in Disparity Studies and as a result, BART and VTA have implemented race
conscious DBE Programs whereas Samtrans has not. Ironically, of these three transit agencies, 
only Samtrans is currently on track to meet its DBE goals. 

Advantage- Disparity studies provide agency-specific information and evidence, in accordance 
with current case law, to determine whether, and to what extent, remedial programs for 
gender or racial discrimination are appropriate, such as establishing racial & gender numerical 
benchmarks as a response to address specific instances of discrimination that limit the 
participation of minority and/or women business enterprises in District procurements. 
Disparity studies are also a requirement for implementation of race and gender conscious DBE 
programs. 

Disadvantage- Disparity studies can cost anywhere from $200,000 to upwards of $1,000,000, 
depending upon the complexity (data collection & interpretation} and length of the undertaking 
{BART's 2009 study took two 2 years to complete}. 
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Implementation of Small Business Set-Asides (Federal) & Preferences (Non-Federal) 

Without full implementation followed by an objective assessment of race/gender means of 
reaching DBE participation objectives as prescribed by FTA guidelines, the time and financial 
investment on behalf of the District for a Disparity Study would be premature. Instead, staff 
recommends that the District continue the steps that have been implemented prior to and 
during the current reporting period, which have resulted in a 32% DBE participation increase 
from the previous reporting period, and supplement those efforts with additional measures as 
cited below: 

• For federally funded contracts, establish a small business set-aside program, pursuant to 
49 CFR § 26.39, and Board Policy 351 (Small and Small Local Business Procurement 
Policy) based upon engineering or other appropriate cost estimates made by District 
staffthat determine that contract values will not exceed: 

o $250,000 for construction contracts 
o $150,000 for professional services contracts 
o $100,000 for procurement contracts 

• For non-federally funded projects, provide for a small business preference of 5% of the 
lowest responsible bidder in construction, the procurement of goods, or the delivery of 
services where responsibility and quality are equal (Pursuant to CA Public Contract Code 
2002(a)(1) and Board Policy 351) based upon engineer or other appropriate estimates made 
by District staff that determine that contract values will not exceed: 

o $250,000 for construction contracts 
o $150,000 for professional services contracts 
o $100,000 for procurement contracts 

The aforementioned efforts have been implemented by BART, SFMTA, and the Alameda County 
Transportation Commission to name a few. 

Other DBE/SLBE Efforts Being Researched for Future Consideration by the Board of Directors 

• Procurement of Ownership (District) Controlled Insurance Policies (OCIP)- BART, SFMTA 
and other transportation agencies have implemented this strategy, citing benefits such 
as greater access to prime contracts for DBE/SLBEs; more willingness of prime 
contractors to hire DBE/SLBE subcontractors; overall cost savings - the cost of one 
project policy being more cost-effective than individual contractors procuring their own 
insurance and transferring that cost to the owner. OCIPs may be an effective strategy to 
employ for BRT, although the pros and cons are still being researched. 

• Bonding Assistance- Procuring the services of broker to provide bonding assistance to 
small and DBE firms (currently implemented by BART and SFMTA). Pros and cons of 
such a strategy are still being researched. 
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PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

Board Policy 351- Small and Small local Business Procurement Policy 

Board Policy 326- Disadvantages Business Enterprise Policy 

ATTACHMENTS: 

None. 

Approved by: David Armijo, General Manager 

Reviewed by: Ken Scheidig, Interim General Counsel 

Prepared by: Phillip McCants, Contracts Compliance Administrator 
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